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INTRODUCTION

This volume is designed to serve as a practical guide to
conducting a commercial loan closing in the State of Maine. It is
written for the reader that is more interested in competently com-
pleting a commercial loan closing than in acquiring a deep knowledge
of the legal theory underlying these transactions. This is to say that it
1s more of a “how-to” book than a treatise. Nevertheless, we have
included in the text, or in the footnotes, citation to the Maine cases
and statutes that we believe are significant and relevant to our topic.
Thus, the seasoned or the out-of-state commercial lender or practi-
tioner will find here a reference list of pertinent Maine authority,
including identification of any unique features of Maine commercial
law.

We have confined ourselves to the topic of Maine commercial
lending. We do not address consumer law and touch only on those
federal laws that routinely impact Maine commercial loan trans-
actions. For this reason, we do not discuss tax-exempt lending, which
depends heavily on the federal tax code. We also avoid the topic of
lender regulation, assuming throughout that our hypothetical lenders
are fully authorized and licensed to make commercial loans in Maine.
Where Maine commercial lending law depends on explanation of
Maine real estate law, the Maine Uniform Commercial Code or other
Maine law, we have attempted to limit our discussion to the area of
intersection, and to refer the reader to other sources for a more
thorough discussion of the law.

Footnotes are not necessary to an understanding of the text, but
are provided as an additional resource, containing case or statutory
authority or additional discussion of points raised in the main body of
the work. We have attempted to divide gender references equally
between male and female.

Some mortgages are 80 pages long; others are two pages. The
authors have steered a middle course with the forms provided in this
volume. Most come in at the average in length and level of detail.
Sample party names and transactional information have been included
in forms where this made them more useful. Thus, some forms (such



as the forms of commitment letter in §2-2(b) and closing agenda in
§2-4(b)) are completed for the same model commercial loan. In other
cases (such as the form of loan agreement in §6-1), the forms are left
blank so that variables are evident. The authors provide no assurances
regarding the enforceability or sufficiency of the forms either gener-
ally or for specific transactions.

Research in the book is current through July 31, 2010, though we
have sometimes ventured beyond this date where newer develop-
ments merited special mention.

Where opinions are expressed about the state of the law or best
practices, they are the opinions only of the authors, and not of their
respective firms or employers. We do not purport to offer any legal
advice here.

We wish to thank Johanna Babb, Margaret Callaghan, and Riikka
Morrill of Verrill Dana LLP for their help in correcting and finalizing
the text and to Christopher McLoon of Verrill Dana LLP for his cont-
ributions to the discussion of Maine’s new limited liability company
statute. Jim Palmer, David Galgay and Bill Saufley provided helpful
comments. We also wish to thank Marie Martinez and Beth Cary at
Verrill Dana for their assistance in preparing the manuscript.

The authors are happy to field questions, suggestions or correc-
tions and can be reached via e-mail for this purpose at mgoogins@
verrilldana.com (for Mark Googins) and cdevlin@unum.com (for
Christopher Devlin).

Mark K. Googins
Christopher J. Devlin
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Chapter 1

THE MAINE LEGAL SYSTEM

§1-1 Maine Governmental Organization

Maine is divided into 16 counties. Its capital is Augusta, in
Kennebec County. Its largest city is Portland, in Cumberland County.

The chief executive office is that of governor. The governor is
elected for four-year terms, subject to a maximum of two consecutive
elective terms. The legislative branch consists of a bicameral legis-
lature comprising a 151-member house of representatives and a 35-
member senate. Representatives and senators are elected for a term of
two years, and members are limited to four consecutive terms (eight
years). Further information about the House and Senate are available
at the Maine State Legislature’s website: http://www.mainegov/legis.

Maine's Constitution authorizes the incorporation of villages
and cities as municipal corporations, which may exercise all powers
of local self-government that are not in conflict with general laws.'

§1-2 Sources of Maine Law

Before attaining statehood on March 15, 1820, Maine was part of
the Commonwealth of Massachusetts, and Massachusetts law prior to
that time is valid precedent to the extent that it has not been departed
from in subsequent Maine statues or cases.’

The law of Maine is contained in its Constitution, its Re-
vised Statutes, its Code of Regulations and its common law.
The Maine Constitution contains ten articles that, among other things,
declare the rights of the people (Article 1), set forth voting qualifica-
tions (Article II) and describe the distribution of powers among the

Me. Const. art VIII, pt. 2.

Me. Const. art X, § 3. See, e.g., Kennebec Fed. Sav. & Loan Ass'n v.
Kueter, 1997 ME 123, 9 3, 695 A.2d 1201, 1202 (Maine constitution pro-
vides right to a jury trial in all civil cases, except where pre-1820 Massa-
chusetts common or statutory law provided otherwise).
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legislative (Article IV), executive (Article V) and judicial (Article VI)
departments of government. Initiative and referendum provisions
were added to the Constitution in 1908.

Maine statutory law is found in the Maine Revised Statutes,
which include fifty titles (numbered 1 through 39-A). Titles of special
interest to commercial lenders are:

Title 9 Banks and Financial Institutions
Title 9-B Financial Institutions

Title 10 Commerce and Trade

Title 11 Uniform Commercial Code

Title 13 Corporations

Title 13-B Maine Non-Profit Corporation Act
Title 13-C Maine Business Corporation Act
Title 24 Insurance

Title 24-A Maine Insurance Code
Title 29-A Motor Vehicles

Title 31 Partnerships and Associations’
Title 33 Property
Title 36 Taxation

The Maine Revised Statutes are found online at http://www.maine
legislature.org/legis/statutes/.

The Maine Rules of Civil Procedure govern civil actions and
include special rules for certain actions such as those involving real
estate (M.R. CV. P. 80A) and forcible entry and detainer actions
(M.R. CV. P. 80D). Title 14 of the Maine Revised Statutes
supplements the Maine Rules of Civil Procedure. Appeals are
governed by the Maine Rules of Appellate Procedure. The Maine
Rules of Civil Procedure, the Maine Rules of Appellate Procedure
and the Maine Rules of Evidence are available online at
http://www.courts.state.me.us/court_info/rules/rules.html.

A number of Maine agencies have rulemaking and regula-
tory authority. Agencies and bureaus of particular interest to com-
mercial lenders are the Department of Professional and Financial
Regulation (which includes the Bureau of Financial Institutions, the

3 This title includes limited liability companies as well.
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Office of Securities, the Bureau of Consumer Credit Protection and
the Bureau of Insurance), the Department of Environmental Protec-
tion, the Department of Labor, the Office of the Attorney General
(which is responsible for many consumer-protective regulations) and
the Bureau of Revenue Services. Maine regulations are found in the
Code of Maine Rules. Details concerning the organization and duties
of various Maine departments and agencies are found at Title 5 of the
Maine Revised Statutes under the heading of “Administrative
Procedures and Services.”

At the municipal level, commercial lenders will be particularly
interested in town and city ordinances and rules regarding zoning,
building permits and other aspects of land use regulation.

§1-3 Organization of Courts

Maine has two principal tiers of trial court, the District Court and
the Superior Court, and an ultimate appellate court, the Supreme
Judicial Court or “Law Court.” There are also county probate courts.
Except for probate judges, who are elected, Maine judges are
appointed by the governor and confirmed by the legislature.*

The District Court is the lowest level trial court. Although it has
original criminal and civil jurisdiction, it typically handles family law,
traffic, juvenile, small claims and lesser criminal and civil matters. It
is divided into 28 judicial divisions, each sitting at a location
specified by statute.” Importantly, jury trials are not available in the
District Court. Cases initiated in the District Court in which a party
requests a jury trial must be removed to the Superior Court for trial.®

The Superior Court sits in each county as a court of original
jurisdiction over civil, criminal and equitable matters including
appeals from state and local administrative agencies.” The Superior
Court also has authority to hear appeals from some decisions of the
District Court.® Jury trials are available in the Superior Court.” Some

Me. Const. art. V, pt. 1, § 8 and art. VI, § 6.
4 M.R.S.A. §153 (Supp. 2009).

M. R. Civ. P. 76C.

4 M.R.S.A. § 105 (Supp. 2009).

4 M.R.S.A. § 105(3)(B) (Supp. 2009).

M. R. Civ. P. 38.

N I - T I N
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method of alternative dispute resolution is mandatory for most civil
cases in the Superior Court.'’ Because there are fewer Superior Court
justices than there are counties, a sitting justice is not present at all
times in less populous counties.

In 2007, the Maine Supreme Judicial Court created the Business
and Consumer Court, also known as the BCD. The BCD was
designed to promote greater predictability and efficiency in resolution
of business and consumer cases. One aim of the BCD is to reduce
delays in case disposition through intensive case management and
special (often truncated) discovery procedures. The cases eligible to
be heard by the BCD are jury and nonjury civil actions and family
matters that do not involve children, in which

e the principal claim or claims involve matters of significance
to the transactions, operation or governance of a business
entity and/or the rights of a consumer arising out of
transactions or other dealings with a business entity, and

e the case requires specialized and differentiated judicial
management. H

Cases may be directed to the BCD by recommendation of any
superior court justice or district court judge or on application for
transfer made by a party to the action. More information concerning
the BCD is found at http://www.courts.maine.gov/maine_courts/
specialized/business/faq.shtml.

The Maine Supreme Judicial Court (which in its appellate role is
referred to as the “Law Court”) is Maine’s highest court and has
exclusive jurisdiction over appeals from all Superior Courts and
Probate Courts and most appeals from District Courts."

Further information about the Maine State court system is
available at the state judiciary’s website:
http://www.courts.maine.gov.

' M. R. Civ. P. 16B.

' Establishment of the Business and Consumer Docket, Admin. Order
M.S.J.C. (effective Nov. 17, 2008).

2 4 M.R.S.A. § 57 (Supp. 2009).
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Maine has a single U.S. District Court and a single U.S.
Bankruptcy Court; however, each is administratively divided into two
divisions with sitting judges (and, in the case of the District Court,
also including magistrate judges) in both Bangor and Portland.
Additional information on the federal courts can be found at
http://www.med.uscourts.gov/ (United States District Court) and
http://www.meb.uscourts.gov/ (United States Bankruptcy Court).

§1-4 Registries of Deeds

33 M.R.S.A. § 201" (sometimes referred to as the “recording
statute”) provides:

No conveyance of an estate in fee simple, fee tail or for life,
or lease for more than 2 years or for an indefinite term is
effectual against any person except the grantor, his heirs and
devisees, and persons having actual notice thereof unless the
deed or lease is acknowledged and recorded in the registry of
deeds within the county where the land lies, and if the land is
in 2 or more counties then the deed or lease shall be recorded
in the registry of deeds of each of such counties, and in
counties where there are 2 or more registry districts then the
deed or lease shall be recorded in the district legal for such
record.

Thus, the registries of deeds are the offices in which real estate
records are filed. These include deeds, easements, mortgages, leases
(or memoranda of leases) and fixture filings.'* Maine has a “race-
notice” rule for priority of mortgages, meaning that the first to record
enjoyslspriority unless she has actual or constructive notice of a prior
grant.

Maine is divided into 18 registry districts with an elected Register
of Deeds responsible for each office. In most cases, there is one
registry per county, located in the “shire town” for that county.'®
However, Oxford County has both an eastern and western District and

* 33 MLR.S.A. § 201 (1999).

Execution liens relating to real property are also filed at the applicable
registry of deeds. 14 M.R.S.A. § 4651-A (1) (Supp. 2009).

Paul G. Creteau, MAINE REAL ESTATE LAW 265 (Castle Publishing 1969).
33 M.R.S.A. § 701 (1999).

=
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Aroostook County a northern and southern district, and care must be
taken to determine the proper recording office for a given property in
either of these counties, since a failure to record a document in the
correct registry or registry district means that the recording party will
not have the benefit of the recording statute. The parameters of the
Oxford County western district and Aroostook County northern
district are set out in 33 M.R.S.A. §§ 702 and 703, respectively.'” The
location and address of each registry is listed in Appendix 1. The fee
schedule for recording costs is found at 33 M.R.S.A. §§ 751 and 752
and is summarized in Appendix 2, but registry practice varies on
incidental charges and also on some formal requirements, such as the
margin and type size of an instrument and the number of names on
certain instruments, so it is wise to consult the fee schedule and
requirements for plans and instruments imposed by the pertinent
registry before recording there.'®

Recorded documents and plans are copied and placed in bound
volumes and also scanned into the registry's computer system. All
Maine registries keep at least two distinct sets of volumes: One for
plans (which are identified by Plan Book @, Page = ) and
another for all other instruments (which are identified simply by Book
_ ,Page ). 33 MLR.S.A. § 652 sets out the requirements for
plan material and dimension. Instruments are indexed by grantor and
grantee name in alphabetical order.'” The quirks of past Maine
registry record keeping are legion, and include occasional main-
tenance of separate books for some categories of instruments and
unorthodox indexing methods. These have nearly disappeared for
current periods, but the authors recommend using an experienced
Maine abstractor for title work.

The registry will stamp the instrument with the book and page
number or plan book and page number, and keep a copy in its records.
After recording an instrument, the registry will return the original
either to the person that submitted it or, alternatively, to the person
designated on the document. This designation is often made on the
top of the front page or the reverse side of the last page. This means
you need either to put a legend at the top of the first page, or turn the

7 33 M.R.S.A. §§ 202 and 703 (1999).
¥ 33 M.R.S.A. §§ 751 and 752 (Supp. 2009).
1 33 M.R.S.A. § 652 (Supp. 2009).
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document over and print on the reverse of the last page something to
the effect of “Return after recording to [name and address]”.
Registries vary from weeks to months in the amount of time it takes
them to return originals of recorded documents, although if you bring
the instrument to the registry in person, you may wait and leave with
a copy of the document that is stamped with both the document
number and the book and page number.

§1-5 Department of the Maine Secretary of State

The Department of the Secretary of State comprises three distinct
bureaus: (1) the Maine State Archives, (2) the Bureau of
Corporations, Elections and Commissions, and (3) the Bureau of
Motor Vehicles. The latter two are of importance in commercial loan
transactions.

§1-5(a) Bureau of Corporations, Elections and Commissions

The Bureau of Corporations, Elections and Commissions includes
the Division of Corporations, UCC and Commissions. Where an
entity such as a corporation or limited liability company is created by
filing with a Maine public office, the Bureau of Corporations, through
the Division, is that office. As discussed in §7 below, this means that
Maine corporations, limited liability companies, limited partnerships
and limited liability partnerships all are created by filings with the
Bureau of Corporations and are subject to requirements for periodic
reporting and fee payment to the Bureau in order to remain in good
standing.

Copies of filed organizational documents and evidence of entity
good standing are available from the Bureau of Corporations. The
Bureau’s website, found at http://icrs.informe.org/nei-sos-icrs/ICRS
gives subscribers access to copies of organizational documents and
good standing certificates for a fee and also includes a helpful free
entity name search feature. The information available through the free
name search feature is not a substitute for a careful examination of the
entity’s organizational documents themselves, but it is an easy and
useful tool for confirming proper entity name, particularly in cases
where the entity has numerous, similarly-named affiliates. Thus,
where a loan is written up as being made to Acme Products, Inc., a
look at this database can save lots of confusion and wasted paper by
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establishing early on that the entity is in fact Acme Products, Inc. and
not Acme Enterprises, Inc. or Acme, LLC, etc., and the authors
recommend that it be consulted as a matter of course at the beginning
of a transaction.

The Bureau, through the UCC Division, handles all of the
Uniform Commercial Code filings in Maine, other than the local
filings that are made at the registries of deeds. In other words, this is
the sole “central filing” office in Maine for UCC statements. It is also
where non-UCC liens against personal property are filed (including
state and federal tax liens for personal property taxes and income
taxes and miscellaneous liens for obligations such as child support).*

Filings may be made in person or electronically by credit card
payment or subscription. The office employs standardized Revised
Article 9 search logic and follows the practice of disregarding
“ending noise words” as adopted by the International Association of
Corporation Administrators. The electronic filing and searching
system is efficient and reliable and is preferable to carrying out these
tasks by mail. The UCC division website by which filings and
searches can be conducted is found at http://www.maine.gov/
sos/cec/ucconline/. The site also posts the division’s model rules,
which answer some questions about filing and search practice. A fee
schedule is found on the website and in the statute at 11 M.R.S.A.
§9-1525.%

§1-5(b) Bureau of Motor Vehicles

Maine is a certificate of title jurisdiction, meaning that ownership
of most motor vehicles and liens on them are evidenced by
certificates that are registered with the Maine Bureau of Motor
Vehicles.”> Unlike the other bureaus discussed, the Bureau of Motor

% See 11 M.R.S.A. § 9-1501 (Supp. 2009). Food Security Act filings aren’t
regarded as “liens” for purposes of this discussion. They are described in
§5-7(d), below. The Maine Secretary of State’s office is also the filing
location for execution liens relating to personal property. 14 M.R.S.A.
§ 4651-A (2) (Supp. 2009).

2 11 M.R.S.A. § 9-1525 (Supp. 2009).
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Vehicles does not transact the pertinent parts of its business on-line
and does not allow title to be transferred or liens registered by
electronic means. The Bureau does make basic forms available on its
website (http://www.maine.gov/sos/bmv/forms/index.html), although
it does not include among these the application for certificate title
form (known as the MV T-2) that is probably the most important form
to commercial lenders. The Bureau also includes an online schedule
of title fees: (http://www.maine.gov/sos/bmv/registration/
titlefees.htm).

§1-6 Taxation
§1-6(a) Taxation of Commercial Loan Documents

Maine does not assess any fee or stamp, mortgage or other tax to
document and collateralize commercial loan transactions. Thus, the
practice in some states, such as New York, of amending and restating
loan documents to avoid paying tax on the refinanced portion of any
debt is fortunately unheard of in Maine.

§1-6(b) Taxation of Lenders

Every financial institution that had Maine assets or Maine net
income during the taxable year must make a filing under the Maine
Franchise Tax Law and pay Maine franchise tax.” Financial institu-
tion means a bank, bank holding company, thrift institution, savings
association, insured institution, savings bank holding company,
qualified savings bank, insured depository institution, appropriate
federal banking agency or qualified family partnership (as defined in
the Bank Holding Company Act of 1956 or any other financial institu-
tion, other than a credit union, authorized to do business in Maine, as
defined in 9-B M.R.S.A. § 131(17-A).* Financial institution includes
any corporation of which more than 50% of the voting stock is owned,
directly or indirectly, by a financial institution or by a credit union as
defined in 9-B M.R.S.A. § 131 (2009).

2 29-A ML.R.S.A. § 652 (Supp. 2009) lists the categories of vehicles that are
exempt from the certificate of title requirement. The topic of perfecting
liens on vehicles is discussed further in §5-6(a).

2 36 M.R.S.A. §§ 5206, 5206D-5206G (2010).

2 US.C.A. § 1841 (2001 & Supp. 2010); 9-B M.R.S.A. § 131(17-A)
(2009).
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Real and personal property taxes are assessed at the municipal
level on real property situated in Maine and on tangible personal
property located in Maine.”

§1-7 Doing Business/Licensing Requirements Applicable
to Commercial Lenders

§1-7(a) Qualifications for Doing Business in Maine

Business corporations and other business entities (other than
general partnerships) that are not formed under Maine law, and that
are transacting business in the State of Maine (referred to as “foreign”
corporations, limited liability companies, etc.) must qualify to do so
under Maine law. Foreign entities transacting business in Maine that
have failed to qualify may be subject to civil penalties assessed by
judicial action initiated by the Maine Attorney General. In addition,
unqualified foreign entities may lose access to Maine’s state courts. A
foreign entity that is transacting business in Maine without qualifica-
tion may have its legal proceedings stayed by the court until the entity
has filed for qualification and paid any related fees.*

The Maine statutes on foreign corporations do not affirmatively
define “transacting business,” but include a non-exhaustive list of
activities that by themselves do not constitute transacting business in
Maine (e.g., maintaining, defending or settling proceedings, maintain-
ing bank accounts, creating or enforcing indebtedness, acquiring or
enforcing liens or security interests and conducting an isolated
transaction).”” A similar approach is taken with respect to limited
liability companies, limited partnerships and limited liability partner-
ships. A foreign business entity may apply for authority to do
business in Maine by use of standard forms published by the Maine

* The priority of a real estate tax lien over the prior mortgage of a lender is
discussed in Chapter 4.

% 13-C M.R.S.A. § 1502 (2005). Similar strictures apply to limited liability
companies (31 M.R.S.A. §§ 1621-1629 (Supp. 2010)) and limited partner-
ships (31 M.R.S.A. §§ 1411-1418 (Supp. 2010)), with the additional right
on the part of the Maine Attorney General to bring action restraining such
entities from continuing in the unauthorized transaction of business, (31
M.R.S.A. § 1629(4) (Supp. 2010) (limited liability companies); 31
M.R.S.A. § 1418 (Supp. 2010) (limited partnerships).

77 13-C M.R.S.A. § 1501(2) (2005).
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Secretary of State. The application must be accompanied by a recent
certificate of existence or its analogue from the jurisdiction of
organization of the applicant and a filing fee. Upon acceptance of the
application, the foreign business entity (unless there are limitations on
its powers noted in the application) has all the powers that may be
exercised by a Maine-domiciled entity of like character. In order to
maintain authorization, the entity must remain in good standing in its
jurisdiction of organization and must submit an annual report and pay
an annual fee to the Bureau of Corporations.

Foreign corporations, foreign limited liability companies, foreign
limited partnerships and foreign limited liability partnerships are
required to maintain a registered agent in the State of Maine.*®

The provisions of the Maine Business Corporation Act regarding
foreign corporations apply to special classes of business such as
banks and trustees, although foreign insurers are governed solely by
the insurance laws.”

§1-7(b) Licensing Requirements

As a general rule, out-of-state commercial lenders and equipment
lessors transacting business in Maine are not subject to any special
licensing requirements. Licenses from the Bureau of Financial
Institutions are required, however, for lenders that are engaged in the
“business of banking,” defined as carrying out the following activities
in Maine: “soliciting, receiving, or accepting of money or its equiva-
lent on deposit and the loaning of money as a regular business...”’ In
addition, if a lender uses a restricted term such as “bank,” “trust,” or
“savings” in part of its name, Bureau approval may be required.’’

% 13-C M.R.S.A. § 1507-A (Supp. 2009) (corporations); 31 M.R.S.A.
§ 714(2-B) (Supp. 2009) (limited liability companies); 31 M.R.S.A.
§ 1314-A (Supp. 2009) (limited partnerships); 31 M.R.S.A. § 854(2-B)
(Supp. 2009) (limited liability partnerships). The subject of registered
agents is addressed in 5 M.R.S.A. § 101 (Supp. 2009). Among other re-
quirements, a registered agent must have a place of business in Maine to
which service of process and other documents may be delivered.
5 M.R.S.A. § 106(1)(C) (Supp. 2009).

2 24-A MLR.S.A. §420 (2000).

3 9.BM.R.S.A. § 131(5) (2009).

31 9.B M.R.S.A. §241(9) (Supp. 2009).

11
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Out-of-state commercial lenders are permitted to engage in the
business of electronic banking, subject to the general and administra-
tive parts of Title 9-B, even if such lenders are not authorized to do
business in Maine within the meaning of 9-B M.R.S.A. §131.%

2 9.BM.R.S.A. §241(12) (Supp. 2009).

12



Chapter 3

THE OBLIGATION

§3-1 Promissory Notes
Practice Pointers:

* Notes that establish a variable rate by reference to an
index rate, such as the lender’s prime rate, should include
a specific backup index in case the initial one ceases to be
published.

* Notes should include reference to 10 M.R.S.A. §1146,
which requires that certain promises and modifications be
in writing in order to be enforceable.

¢ Lenders may want to include an integration clause in their
forms of note, stating that the note and related loan
documents represent the entire agreement of the parties.

§3-1(a) Background and Initial Considerations

The promissory note is an instrument by which the note maker
promises to pay a debt in money to the note holder." This promise
could as easily be included in a loan or security agreement, but use of
a separate note is the common practice in most types of commercial
financing. The one liable on the promissory note is sometimes called
the “maker,” “payor” or “obligor,” and the parallel references to the
one to whom payment is due are “holder,” “payee” and “obligee,”

respectively.

Some transactions will include multiple promissory notes, made
with different terms and for different purposes. Thus, a loan to an
operating company may include a long-term real estate loan, a shorter
term equipment loan and a demand line of credit.> Each note
evidences a distinct obligation, so original notes should not be
executed in duplicate.

' See Coolbroth v. Purinton, 29 Me. 469 (1849).
2 See §2-1(c) for the distinction between the basic types of loan.
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Promissory notes can be very short, with cross references to other
documents (such as the loan agreement) for the bulk of their terms, or
they can be long-form documents that contain within their four
corners all of their terms. The contents (and, accordingly, the length)
of a note will also depend on whether the drafter wishes the instru-
ment to constitute a “negotiable instrument” within the meaning of
Article 3-A of the Uniform Commercial Code (the “UCC”).* The
main point of negotiability is to make the note freely transferable, and
since most lenders and borrowers do not view this as desirable,
Article 3-A is not usually a factor in Maine commercial loan
transactions.”

* 11 M.R.S.A. §§ 3-1101-1605 (1995 & Supp. 2009). Article 3-A applies to
“negotiable instruments,” the criteria for which are set forth in
11 M.R.S.A. § 3-1104 (1995). Article 3-A is, pursuant to 11 M.R.S.A.
§ 1-1103(2) (Supp. 2009), supplemented by principles of common law
and equity “unless displaced by [its] particular provisions,” and the
national cases have developed an analysis to determine when displace-
ment has occurred. See Sarah Howard Jenkins, Preemption and Supple-
mentation Under Revised §1-103: The Role of Common Law and Equity
in the New UCC, 54 SMU L. Rev. 495 (2001). See, also, Schiavi Mobile
Homes, Inc. v. Gironda, 463 A.2d 722 (Me. 1983) (although not explicitly
required by the UCC, common law duty to mitigate damages survives
enactment of the UCC, since duty is also implicit in the UCC’s broad
requirements of good faith, commercial reasonableness and fair dealing);
Fleet Nat’l Bank v. Liberty, 2004 ME 36, 845 A.2d 1183 (discussing
whether enactment of Article 3-A, which contains a statute of limitations
period applicable to negotiable instruments, repeals by implication the
pre-UCC statute of limitations applicable to certain promissory notes).
The failure of a lender to meet the UCC’s technical requirements for
being a “holder in due course” does not render the note any less enforce-
able as long as the lender can show that it is in possession of the note and
that it is payable to the lender. A/i, Inc. v. Fishman, 855 F. Supp. 440, 443
(D. Me. 1994). Likewise, the failure of the note to satisfy the conditions to
negotiability does not by itself compromise the enforceability of the note
(Balkan v. Johnston, 561 A.2d 177, 178 (Me. 1989)) or of a guaranty of
the note. See also, Jenness v. Barron, 95 Me. 531, 50 A. 712 (1901) (“If
the holder of a nonnegotiable note transfers it with a guaranty of payment
he is just as liable to the transferee upon the contract of guaranty as if the
note was negotiable.”) Of course, the holder in due course takes a note
free of defenses to which one not enjoying that status might take subject.
11 M.R.S.A. § 3-1305 (1995).
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Promissory notes that bear interest at a variable rate, based upon a
reference rate (such as a particular bank’s prime rate), should include
a back-up to the specified reference rate. If the specified reference
rate were discontinued at some point in the future it is possible that
the absence of a reference rate could render the interest component
undefined.” Although it seems unlikely that a court would ever find
the requirement to pay interest unenforceable as a result of such a turn
of events, it might decide to apply the judgment rate of interest,
pursuant to 11 M.R.S.A. § 3-1112(2) (1995) (applies to negotiable
instruments when “the amount of interest payable cannot be
ascertained from the description”) or 9-B M.R.S.A. § 432 (2009)
(applies to loans made by financial institutions), which would
presumably leave one of the two parties to the transaction unhappy.®

Promissory notes may be payable on a stated date (the “maturity
date”) or on the demand of the holder.” The former are typically

> An example of a provision providing a back up rate is as follows: “If, for

any reason, the Lender does not publish a Prime Rate, the term shall mean
the fluctuating interest rate per annum equal to the rate of interest
published in The Wall Street Journal as the U.S. Prime Rate or the base
rate on corporate loans posted by at least 70% of the ten (10) largest U.S.
banks, as it may vary. In the event The Wall Street Journal ceases to
publish the Prime Rate, Lender shall select in its reasonable discretion a
comparable substitute interest rate index and shall provide notice thereof
to Borrower.”

® In Bank of Maine, N.A. v. Weisberger, 477 A.2d 741 (Me. 1984), the court
concluded that the interest provision of a promissory note expressing the
applicable rate as “prime + 1%” was not so uncertain as to be unenforce-
able. “Absent some specific indication to the contrary, a bank’s use of
‘prime,” without more, in a lending instrument would normally be under-
stood to mean the bank’s prime rate.” Id. at 744. The fact that the rate was
subject to adjustment by the lender itself likewise did not mean that no
agreement had been reached on an applicable rate. A lender’s prime rate
is set by reference to general money market conditions, and the Law
Court would infer an obligation resting on the lender to make its
redeterminations of the prime rate in good faith and in the ordinary course
of business.

" Matthews v. Matthews, 128 Me. 495, 148 A. 796 (1930) (a demand note is
payable immediately on the demand of the holder).
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referred to as “term” notes; the latter as “demand” notes.® Demand
notes are frequently used with asset-based lines of credit or revolving
credit facilities and sometimes in construction loans, but are
otherwise uncommon. The inclusion in a demand note of term note-
type features such as enumerated defaults or an installment payment
schedule may result in the note being re-characterized as a term
obligation, leaving the lender potentially liable for improperly calling
the note.” A disadvantage of a pure demand note is that the statute of
limitations begins to run from the date of the note’s issuance, since
the note is theoretically due the instant it is signed and delivered." If
the note includes a stated maturity date (“payable on demand; if no
demand is made then on June 15, 2011”"), however, some cases from
outside of Maine have held that the limitations period runs from the
earlier of that stated date or the date of demand."'

Although it seems self-evident, it is critical to confirm that the
numbers in the promissory note are all correct (each reference to the
principal amount, in words and numbers, and each reference to the in-
terest rate and/or the increment used to calculate the interest rate),

Where a transaction involves both demand and term notes from a given
borrower, counsel needs to be mindful that the practical effect of cross-
defaulting these obligations is to render the term note a de facto demand
instrument. This is so because a failure to pay the demand instrument
when called will result in a default under the term instrument, allowing
the lender to accelerate it prior to the maturity date.

° See Reid v. Key Bank of Southern Maine, Inc., 821 F.2d 9, 14 (st Cir.
1987) (demand note with default provisions); Barron v. Boynton, 137 Me.
69, 15 A.2d 191 (1940) (installment payment schedule); but see In re Red
Cedar Const. Co. Inc., 63 B.R. 228, 238 (Bankr. W. D. Mich. 1986)
(demand note may be called with or without reason).

' See Barron v. Boynton, 137 Me. 69, 15 A2d 191 (1940); Young v.
Weston, 39 Me. 492 (1855). For negotiable demand notes, the UCC
establishes a limitations period of six years after the demand. In order to
cover situations in which the parties did not really intend the obligation to
be enforced (such as might be the case in family loans), the UCC bars a
lawsuit on a negotiable demand note if no demand has been made and no
principal or interest has been paid on it for a continuous period of ten
years. 11 M.R.S.A. § 3-1118(2) (1995).

""" Loomis v. Republic Nat’l Bank of Dallas, 653 S.W.2d 75, 78 (Tex. App.

Sth Dist. 1983); First Nat’l Bank v. Bell, 140 OKkl. 24, 282 P. 147, 148-9

(1929).
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including, if applicable, any stated installment payments. The num-
bers should be confirmed with the lender’s business staff.

§3-1(b) Unique Features of Maine Promissory Notes

§3-1(b)(1)  Provisions Affecting the Statute of
Limitations

The statute of limitations is the period during which legal action
may be brought upon claims or in enforcement of rights or remedies.
Expiration of the statute of limitations does not result in extinguish-
ment of the underlying right but only bars the remedy of being able to
enforce the right by judicial process, i.e., by suing. The distinction
may not matter in many cases, since the inability to sue on the note
could render it useless, but it is meaningful in a discussion of
promissory notes that are secured by mortgages, since Maine courts
have held even after the statue of limitations has passed on a note, the
debt survives and, accordingly, any mortgage securing the debt
survives as well and may be foreclosed if the limitations period for
mortgage foreclosure has not likewise passed.'

The statute of limitations for the common run of contracts is 6
years."> However, a longer period of 20 years applies to (i) contracts
or liabilities under seal and (ii) promissory notes signed in the
presence of an attesting witness.'* The UCC, in 11 M.R.S.A.
§ 3-1118(1), provides a shorter 6-year statute of limitations, but the
Maine Law Court has held that the 20-year limitations period has not
been implicitly repealed by this shorter period."” The longer 20-year
period applies to notes, both negotiable and non-negotiable, that were
signed in the presence of an attesting witness, while the shorter UCC

' Johnson v. McNeil, 2002 ME 99, 800 A.2d 702.

" 14 M.R.S.A. § 752 (2003). Under Article 2 of the UCC, sales contracts
are subject to a shorter 4 year limitations period. 11 M.R.S.A. § 2-725
(1995). Also, a different statute of limitations may apply to loans
governed by federal law, such as those guarantied by the Small Business
Administration. See United States v. Hanson, 649 F. Supp. 100, 104-105
(D. Me. 1985).

" 14 M.R.S.A. § 751 (2003).

11 M.R.S.A. § 3-1118(1) (1995); Fleet Nat’l Bank v. Liberty, 2004 ME
36, 845 A.2d 1183. Justice Levy issued a lengthy and cogent dissent.
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limitations period applies to negotiable instruments “not issued pursu-
ant to the formalities described in [14 M.R.S.A.] § 751.”'°

The requirements of a seal and attesting witness are disjunctive,

so it appears that either feature will earn the 20-year period.'” Of the
two, compliance with the seal requirement is easiest, since a formula
is provided by statute. 1 M.R.S.A. §72 (26-B) (Supp. 2009) states in
pertinent part that:

A recital that such instrument is sealed by or bears the
seal of the person signing the same or is given under the
hand and seal of the person signing the same, or that such
instrument is intended to take effect as a sealed instrument,
shall be sufficient to give such instrument the legal effect of
a sealed instrument without the addition of any seal of wax,
paper or other substance or any semblance of a seal by
scroll, impression or otherwise.'®

16

The rule in Fleet, 2004 ME 36, 845 A.2d 1183, was misstated in
Tornesello v. Tisdale, 2008 ME 84, 948 A.2d 1244, which suggested that
a non-negotiable note could not qualify for the 20-year statute of
limitations under Maine law. Under Fleet, the applicability of the 20-year
limitations period turned not on the negotiability of the instrument, but on
whether the formalities of 14 M.R.S.A. § 751 were followed. Fleet Nat’l
Bank, 2004 ME 36, 4 10, 845 A.2d at 1186. The Tornesello opinion does
not address the extent to which the promissory note at issue adhered to
these formalities, does not discuss Fleet in its review of Maine law
regarding the applicable statute of limitations and ultimately leaves the
trial court to determine whether Maine’s or Massachusetts’s limitations
period applies, so the effect of Tornesello on Fleet Nat’l Bank is uncer-
tain.

In Fleet Nat’l Bank, the court applied the 20 year limitations period on the
strength merely of attestation, without discussion of the status of the notes
at issue as sealed instruments. Fleet Nat’l Bank, 2004 ME 36, 845 A.2d
1183.

For a document to be under seal, the seal must be that of the signer of the
instrument. Lloyd v. Robbins, 2010 ME 59 q13, 997 A.2d 733, 739. In
Lloyd, a deed was delivered that contained no recital as to its status as a
sealed document, but only included the word “seal” as part of the notarial
block. A notarial seal, the Court held, “does not render a document under
seal for purposes of 14 M.R.S. §751 because the seal of office belonging
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Following these cues, the attached form of promissory note
includes a statement of intention that the note take effect as a sealed
instrument.

The term “attesting witness” is not defined by statute, although
the Maine cases indicate that such a witness is nothing more than one
signing a note as a witness, who is not a party to the instrument and
who is otherwise competent to testify as to the circumstances of the
attestation.'” The requirement is dealt with in the form note by
identifying the witness as an “Attesting Witness” above the pertinent
signature block.

§3-1(b)(2) Statutory Requirement for Writing

The statute of frauds requires that certain agreements be in writ-
ing in order to be enforceable. Maine provides statute of frauds-type
protection with respect to agreements to modify debt instruments and
promises to make loans.?® The statute applies only to indebtedness of
more than $250,000.>' Subsection 1 reads:

to a notary public is not the personal seal of the individual signing the
document.” Lloyd v. Robbins, 2010 ME at 914, 997 A.2d at 739.

"% See Shepard v. Parker, 97 Me. 86, 53 A. 879 (1902) (wife of payee could
qualify as attesting witness for purposes of the statute of limitations since
at the time of the attestation she was competent to testify in court in
regard to the subject matter thereof); See, also, Shepard v. Davis, 114 Me.
58, 95 A. 335 (1915) (payee of note cannot serve as attesting witness).
Whether one is signing in the capacity of an attesting witness is a matter
that can be proved by parol evidence. See Farnsworth v. Rowe, 33 Me.
263 (1851). If execution of a note was witnessed by a person, but that
person failed to sign the note until a later time, then the 20 year limita-
tions period will apply as long as the otherwise applicable limitations
period had not run at the time of the later signature. Boody v. Lunt, 19 Me.
72 (1841) (subsequent attestation by witness who was present operates to
extend statute); Brackett v. Mountfort, 11 Me. 115 (1834) (subsequent
attestation by putative witness who was not present at signing of note
operates as alteration that defeats note).

2 10 M.R.S.A. § 1146 (2009).

2L See Steamship Navigation Co. v. Camden Nat’l Bank, 2006 ME 11, § 2,
889 A.2d 1014, 1017 (where evidence indicated that proposed loan
amount was $239,000, 10 M.R.S.A. § 1146 did not apply). See, also,
Wells Fargo Home Mortg. v. Spaulding, 2007 ME 116, 930 A.2d 1025

79



§3-1 MAINE COMMERCIAL LENDING HANDBOOK

1. Writing and signature required. A borrower may
not maintain an action upon any agreement to lend money,
extend credit, forbear from collection of a debt or make any
other accommodation for the repayment of a debt for more
than $250,000 unless the promise, contract or agreement on
which the action is brought, or some memorandum or note of
the promise, contract or agreement, is: A. In writing; and B.
Signed by the party to be charged with the promise, contract
or agreement, or by some person lawfully authorized to sign
for the party to be charged.

The protections of the statute are available only if the person to be
charged with the promise, contract or agreement (in our case, the
lender) notifies the borrower that the promise, contract or agreement
must be in writing for an action to be maintained. Thus, where notice
of the statute was given in connection with a 1999 renovation loan for
a commercial property, the lender’s failure to give the notice again
with respect to an equipment loan relating to the same property
rendered the statute inapplicable, even though discussions for the
equipment loan commenced within 6 months of the time the earlier
loan was reduced to writing.”* It is unclear how closely before loan
closing a notice of the statute must be given in order to be effective,
although the court cites with approval the lower court’s instruction
that notice be “sufficiently contemporaneous” with the promise to
lend money. The authors’ recommendation is to include the notice in
all term sheets or commitment letters relative to a loan proposal and
closing, as well as in the loan documents.

§3-1(b)(3)  Usury; Pre and Post-Judgment Interest

In Maine commercial transactions, there is no usury law
applicable with the exception of 9-B M.R.S.A. § 432 (2009), which
provides that the maximum legal rate of interest on a loan made by a
financial institution, in the absence of an agreement in writing

(parol evidence of loan modification agreement permitted where loan at
issue was less than $250,000). Most commercial loan documents in Maine
purport to render the statute applicable to all loans regardless of whether
they are over $250,000, although neither the statute nor the cases support
this approach.

22 Steamship Navigation Co., 2006 ME 11, 889 A.2d 1014.

80



PROMISSORY NOTES §3-1

establishing a different rate, shall be 6% per year.”> Maine decisions
have not addressed whether an interest rate in a commercial loan
could be invalidated on grounds of unconscionablility, although the
statutory provision that has provided the underpinning for such a
decision in other jurisdictions is included in the Maine UCC.**

Further, the interest rate set forth in a promissory note will be

given effect as the operative pre-and post-judgment interest rate,
unless, in the case of post-judgment interest, the note rate is lower
than the Treasury-based rate set forth in the statute.*

23

24

25

Id. at 9 10, 889 A.2d at 1018, Maine statutory law does not impose limits
on interest on non-consumer loans. 9-A M.R.S.A. § 1-201(1) (2009).

11 M.R.S.A. § 2-302 (1995), which is in the part of the UCC that deals
with transactions in goods, authorizes a reviewing court to refuse to
enforce an unconscionable contract in whole or in part. See A.L. Brown
Const. Co., Inc. v. McGuire, 495 A.2d 794, 797 n.1 (Me. 1985) (“While
‘unconscionable’ contracts are specifically made unenforceable in 11
M.R.S.A. § 2-302...the Law Court has long applied the doctrine of
unconscionability as part of the equity power.”) The unconscionability
standard of 11 M.R.S.A. § 2-302 has been applied by analogy to bargains
outside the UCC and has been applied to interest rates in commercial
loans. See Carboni v. Arrospide, 2 Cal. App. 4th 76 (1991). To call the
doctrine of unconscionablility into play, many cases require both an
excessive interest rate and some “procedural unfairness,” such as sharp
lender practices, or an unsophisticated or desperate borrower who has no
reasonable alternatives to the high rate loan. See In re Chateaugay Corp.,
162 B.R. 949, 959-60 (Bankr. S.D.N.Y. 1994) (noting that unconscion-
ability doctrine “requires the party invoking [it] to show both an absence
of meaningful choice in the contract formation process and contract terms
unreasonably favoring the other party, i.e., procedural and substantive
unconscionability”); Stephen W. Bender, Rate Regulation at the Cross-
roads of Usury and Unconscionability: The Case For Regulating Abusive
Commercial and Consumer Interest Rates Under the Unconscionability
Standard, 31 Hous. L. Rev. 721, 752-53 (1994) (noting that “[c]ourts
have not clearly articulated the requisite proof of these factors or specified
a recipe for their successful combination™).

14 M.R.S.A. §§ 1602B, 1602-C (Supp. 2009).
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Compound interest (i.e., interest upon interest) can be recovered
as long as the parties expressly agree to it.”®

§3-1(b)(4) Attorneys’ and Paralegals’ Fees

Provisions allowing collection of attorneys’ fees incurred in en-
forcing a promissory note are enforceable in Maine, provided the fees
requested are reasonable.”” A similar reasonableness requirement is
imposed in the context of mortgage foreclosure.*®

Some cases decided in the Federal District Court for the District
of Maine in the early 1990s held paralegal fees to be a portion of law
firm overhead and thus not recoverable as collection costs where they
were not listed as such in the loan documents.” These caused some
lenders to specifically include paralegals’ fees in the costs of enforce-
ment provisions of their commercial loan documents. Similar hold-
ings have not been found in the Maine state court decisions, and,
indeed, the Maine Law Court has permitted paralegals’ fees to be
awarded in foreclosure actions although it has expressed no clear
standard on their inclusion among enforcement costs.™

*% Premier Capital, Inc v. Doucette, 2002 ME 83, § 17, 797 A.2d 32, 37,
Bradley v. Merrill, 91 Me. 340, 346, 40 A. 132, 133 (1898) (compound
interest allowed when the parties have agreed to it in advance, in writing).
See Stickney v. Jordan, 58 Me. 106, 107 (1870) (“In [the State of Maine]
interest upon interest is not allowed”).

T Chueng v. Wu, 2007 ME 22,924,919 A.2d 619, 625.

% 14 M.R.S.A. § 6101 (2003). In a mortgage foreclosure case, the Law
Court found that as long as a note entitles the lender to costs of enforce-
ment, attorneys’ fees will be included, even if not expressly mentioned.
Pepperell Trust Co. v. Mehlman, 155 Me. 318, 321-322, 154 A.2d 161,
163 (1959). See, also, Top Line Distributors, Inc. v. Spickler, 525 A.2d
1039, 1041 (Me. 1987) (guarantor’s agreement in guaranty agreement to
indemnify creditor from costs of collection amounted to agreement to pay
reasonable attorneys fees incurred in collection).

¥ See Auburn Police Union v. Tierney, 762 F. Supp. 3 (D. Me. 1991); Fleet
Bank of Maine v. Steeves, 793 F. Supp. 18 (D. Me. 1992).

3% First NH Banks Granite State v. Scarborough, 615 A.2d 248, 251 (Me.
1992) (“We adopt no talismanic formula with regard to the inclusion of
paralegal fees”).
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§3-1(b)(5) Integration Clauses

Loan documents typically contain an “integration clause” stating
that the document at issue (or the group of documents memorializing
the transaction) expresses the full and final agreement of the parties
on the subject matter and supersedes any prior understandings
concerning the subject matter of the agreement. It is not customary to
include these provisions in promissory notes, although some lenders
now do so in light of Rogers v. Jackson, 2002 ME 140, 804 A.2d 379.
This case involved a promissory note under which the maker agreed
to pay the principal amount plus interest, half in one year and the rest
in two years. The maker claimed that there existed an oral agreement
that no payment would be required unless or until he had available
cash for that purpose. The Law Court permitted introduction of parol
evidence of the oral agreement on the grounds that, even if the note
were fully integrated, the oral condition was not inconsistent with the
express payment terms of the note since “the condition, as a term of
the larger agreement of which the promissory note is but one part,
prevents [maker’s] payment obligation under the note from coming
into effect until such time as he can afford to pay.”"

In a persuasive dissent, Chief Justice Saufley wrote that parol
evidence should have been barred, since the note was a fully
integrated, unambiguous contract and observed that the court’s
holding risked “opening every contract, except those whose drafters
are savvy enough to include an ironclad integration clause, to a
factual dispute over the agreement to pay, even when that agreement
is specifically and unambiguously included in the written contract.”

Taking a cue from the Chief Justice, some lenders’ counsel now
include an integration clause in their promissory notes, as does the
form at §3-1(e). Others are content to rely on the presence of an
integration clause in other the other loan documents, on the provisions
of 10 M.R.S.A. §1146 (discussed in §3-1(b)(2)) for loans over

' Rogers v. Jackson, 2002 ME 140, 9 11, 804 A.2d 379, 380. The decision
appears implicitly to overrule earlier case law, such as Sears v. Wright, 24
Me. 278 (1844), which held inadmissible evidence of oral conditions to
payment of a note that contained express payment terms.

32 Rogers v. Jackson, 2002 ME 140, 49 22-23, 804 A. 2d at 384-385.
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$250,000, or on their conviction that the Rogers v. Jackson decision is
wrongly-decided.

§3-1(c) Late Charges and Default Interest

The terms of most notes will include charges that are intended,
according to one’s perspective, either to discourage late payment and
default or to compensate the lender for the administrative costs and
lost profit that result from borrower delinquency.” Both of these
types of charges are provided for in the attached form note. Their
enforceability depends in Maine on whether they are adjudged to be
reasonable liquidated damages or a penalty.”® In order to qualify as
the former, (1) damages caused by the breach must be difficult to
estimate, and (2) the amount fixed by the agreement must be a
reasonable estimate of fair compensation to the party harmed by the
breach. Although the enforceability of these provisions is a legal
question, whether the foregoing test is met is a factual determination.

§3-1(d) Prepayment and Prepayment Premiums

Commercial promissory notes that allow prepayment commonly
provide for a prepayment premium.’® This is designed to compensate
the lender for the loss of the interest that it would have been paid over
the life of the loan had the borrower not cut that life short by paying
the debt early.’® This protection of the lender’s investment can be
seen as trade-off for the borrower obtaining the right to prepay at all,
since most jurisdictions hold to the rule that the note maker in an

3 In fact, banks are obligated to establish loan loss reserves for problem
loans and the default interest charge could be characterized as partial
reparation for that financial burden. See, e.g., Financial Accounting
Standards Board, Statements 114 and 118, Accounting by Creditors for
Impairment of a Loan—Income Recognition and Disclosures, for a
statement of loan loss reserve accounting policy.

** Raisin Memorial Trust v. Casey, 2008 ME 63, 945 A.2d 1211.

* The cases on prepayment premiums, both in and outside of the
bankruptcy courts, are collected by John C. Murray in Enforceability of
Prepayment-Premium Provisions in Mortgage Loan Documents, found at
http://local.firstam.com/ekcms/uploadedFiles/firstam _com/References/Re
ference Articles/John C_Murray Reference/Mortgages and Financing/
Prepayment article.pdf.

36 Warrington 611 Associates v. Aetna Life Ins. Co., 705 F. Supp. 229 (D.
N.J. 1989).
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unregulated transaction does not have the right to compel a creditor to
accept prepayment unless the note allows it.”’

Prepayment premiums are more regularly applied to fixed rate
obligations than to variable rate ones, since the fixed rate contract will
be difficult to duplicate if interest rates have fallen significantly since
inception of the loan. If the prevailing rate for a given type of loan
was 9% when the loan was closed, but is now 6%, where is a lender
going to find a borrower willing to take a loan at the higher rate?
Conversely, the variable rate obligation on which, for instance,
interest is accruing at a spread over The Wall Street Journal prime,
will remain more or less in line with market rates. Nevertheless,
prepayment premiums are sometimes found in variable rate
obligations as well.

Prepayment premiums are generally calculated according to one
of two formulae: A declining percentage premium or a yield main-
tenance premium. Sometimes these are combined to make the prem-
ium either the greater or lesser of the amount derived by the two
formulae.

A declining percentage premium is calculated as a percentage of
the loan prepaid in a given year during the loan term. Thus, a note
with a 5 year term might assess a premium of 5% of any prepayment
made during the first year, followed by a premium of 4% of any
prepayment made during the second year, followed by 3% of any
prepayment made during the third year, and so on down to loan
maturity.

Yield maintenance premiums are calculated by reference to
changes in prevailing interest rates rather than arbitrary percentages
and are sometimes referred to as “make whole” premiums. They

37 The majority rule is that a lender has the right to receive payment in exact
accordance with the terms of the loan documents and if these are silent on
a right to prepay, no such right exists. This is sometimes referred to as the
“perfect tender in time” rule. The decisions indicate that Maine belongs
to this majority. Briggs v. Briggs, 1998 ME 120, 9 8, 711 A.2d 1286,
1289 (“Where a note provides for a fixed succession of installment
payments, each installment becomes due and payable at the time specified
for its payment and not before.”). See Murray, supra, note 35, for a list of
perfect tender in time cases and a discussion of the status of the doctrine.
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typically require payment of an amount that the lender could,
hypothetically, reinvest (commonly in U.S. Treasury bonds or notes)
at the time of prepayment, together with the repaid principal, to
recover its lost interest income.>® If interest rates have fallen since the
loan was made, the premium will grow since more Treasury bonds or
notes would have to be purchased to match the return on the original
higher-rate loan. Conversely, if rates have risen since the loan was
made the premium would be lower since fewer such instruments
would have to be acquired to duplicate the return. If rates have risen
sufficiently there may be no premium at all since the repaid principal
could, all by itself and without need for any additional payment, be
reinvested in Treasury securities to duplicate or even exceed the
contracted-for return.

Maine cases have not addressed the enforceability of either type
of prepayment premium, although some federal courts in Maine have
allowed collection of premiums where the parties did not raise the
issue of enforceability.”

Loan documents should specify whether partial prepayment will
be allowed or whether only full prepayment is permitted. Where the
loan may be prepaid in part, the documents should state whether the
amount of monthly or other periodic payments on the note will be
lowered to reflect the reduced amount of the outstanding loan or,
instead, if the periodic payments will remain the same but the
maturity shortened to reflect the lower amount to be repaid. Finally,
the note should specify that a premium can be collected even upon

3 The use of a given reinvestment index, such as U.S. Treasury rates,
simply provides the basis for calculating the prepayment premium; the
lender is not required actually to use the funds for this reinvestment. See,
River East Plaza, L.L.C. v. The Variable Life Annuity Co., 498 F.3d 718
(7th Cir. 2007). The calculation should include a present value factor to
reflect the fact that the lender is receiving the premium earlier than it
would have received the ordinary course interest payments.

% In re Barrett, 370 B.R. 1 (Bankr. D. Me. 2007) (percentage premium
included in secured claim of first mortgagee in analysis of whether junior
judgment lien impaired debtor’s homestead exemption).
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prepayment due to the lender’s acceleration of the maturity date upon
the borrower’s default.*

§3-1(¢) Form of Promissory Note

The following is a form of term note on which interest accrues at
a fixed rate. The form includes optional language regarding a loan
agreement if the note is used in conjunction with one. The note is
customized to serve as the term note described in the sample
commitment letter at §2-2(b).

PROMISSORY NOTE
(TERM NOTE)

$1,600,000.00 Cashland, Maine
June 1, 2010

FOR VALUE RECEIVED," the undersigned, ACME
PRODUCTS, INC., a Maine corporation with a place of business at
Warner, Maine (“Borrower”) promises to pay to LENDER BANK,
N.A., a Maine financial institution with a place of business at
Cashland, Maine (together with its successors and assigns, “Lender”),
the principal sum of One Million Six Hundred Thousand Dollars
($1,600,000.00), together with interest on the principal balance from
time to time outstanding hereunder, computed from the date hereof at
a fixed rate equal to eight percent (8.0%) per annum. Borrower shall

% See, e.g., In re LHD Realty Corp., 726 F.2d 327, 330 (7th Cir. 1984)
(refusing to permit the lender to collect a prepayment premium after the
borrower’s default because prepayment advances maturity so payment
therefor is not prepayment.) The Borrower will sometimes negotiate for
an exception to payment of a premium where the prepayment results from
an event beyond its control that gives the lender the option to call the
note, such as a fire or other casualty after which the lender elects to
accelerate and collect insurance proceeds rather than to allow the
borrower to rebuild.

The recital “for value received” in a negotiable instrument is prima facie
evidence of consideration, which may be rebutted by parol evidence.
Greely v. Greely, 119 Me. 264, 110 A. 637 (1920); Pyrofax Gas Corp. v.
Consumers Gas Co., 151 Me. 172, 116 A.2d 661 (1955). This is seldom
an issue in commercial loans.

41
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make equal monthly payments of principal and interest in the amount
of Thirty-two Thousand Four Hundred Forty-two and 23/100 Dollars
($32,442.23) each, commencing on July 1, 2010 and continuing on
the first day of each and every consecutive month thereafter through
and including May 1, 2013. On June 1, 2013, all principal, accrued
but unpaid interest and all other amounts due under this Note shall be
due and payable in full.

The foregoing monthly payments may be applied as follows, at
the option of Lender: (1) first, to any prepayment premium payable
hereunder, (2) second, to all late charges and other costs and charges
payable hereunder or in connection herewith, other than principal or
interest, (3) third, to the interest on the unpaid balance of the debt
evidenced hereby, with interest on all overdue interest at the same
rate, and (4) the remainder to the unpaid principal of the debt, until
the same is paid in full. The Borrower acknowledges that the above
payments are based upon a five (5) year amortization schedule, with a
balloon payment of all outstanding principal and accrued interest due
and payable three (3) years from the date of this Note.

Borrower shall pay to Lender a late charge in an amount equal to
five percent (5.0%) of any amount due hereunder that is not paid
within five (5) days of the date when due, with a minimum charge of
$500 per occurrence. In addition, upon the occurrence of an Event of
Default (defined below), interest on all unpaid balances hereunder
shall accrue from the date of such Event of Default at a fixed rate
equal to thirteen percent (13%) per annum (the “Default Rate™) until
the earlier of the time that (i) Lender elects in its sole discretion to
accept cure of such Event of Default in writing, or (ii) such balances
are paid in full. All computations of interest due hereunder shall be
based on the actual number of days elapsed over a 360-day year.
Interest at the Default Rate and late charges as described in this
paragraph shall be due upon demand.*

In the event that any or all of the following shall occur (each, an
“Event of Default”): (i) Borrower fails to pay any amount when due

*2 The note should specify when late charges and default interest are
payable, or they may be held to be first due at maturity. Perry v. Wolaver,
433 F. Supp. 2d 126, 128 (D. Me. 2006), aff’d, 506 F.3d 48 (1st Cir.
2007).
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hereunder [, and such failure continues for ( )
days]; (ii) there occurs an “Event of Default” as such term is defined
in the Loan Agreement of near or even date herewith entered into
between Lender and Borrower (the “Loan Agreement”); or (iii) there
occurs a default in the terms or conditions of any other instruments or
documents executed in connection herewith or that may from time to
time be given as additional security herefor (the “Loan Documents”)
and such default continues after the period, if any, set forth in the
pertinent Loan Document for the purpose of curing such default,®
then, in each and every such case, Lender shall have the option to
declare due and payable at once the entire principal balance hereof
together with accrued interest, and Lender shall have such additional
rights and remedies as are set forth in the Loan Agreement and the
other Loan Documents and as are available at law.**

This Note is subject to the condition that at no time shall
Borrower be obligated or required to pay interest at a rate that could
subject Lender to either civil or criminal liability, forfeiture or loss of
principal, interest, or other sums as a result of being in excess of the
maximum interest rate that Borrower is permitted by law to contract
or agree to pay or that Lender is permitted to receive. If, by the terms
of this Note, Borrower is at any time required or obligated to pay
interest at a rate in excess of such maximum rate, the rate of interest
under this Note shall be deemed to be immediately reduced to such
maximum rate for so long as such maximum rate shall be in effect
and shall thereafter be payable at the rate herein provided.

If any payment of principal or interest hereunder shall be deemed
by final order of a court of competent jurisdiction to have been a
voidable preference or fraudulent conveyance, the obligation of
Borrower and all other parties liable herefor shall, jointly and

“If the Loan Agreement defines “Event of Default” to include a default
beyond applicable grace or cure periods in any of the Loan Documents,
then the Event of Default trigger in clause (iii) is unnecessary and can be
deleted.

* In the absence of an acceleration clause, installment payments under a
note are due at the respective times specified and not before (Briggs v.
Briggs, 711 A.2d 1286, 1289 (1998)) and the holder may bring action
only for accrued installments, not for the entire debt (Hills v. Gardiner
Savings Institution, 309 A.2d 877, 882-83 (Me. 1973)).
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severally, to the extent thereof, survive as an obligation due hereunder
and shall not be discharged by said payment, notwithstanding the
return by Lender to Borrower or any other party of the original of this
Note.

Borrower shall have the right to prepay all, but not merely a
portion of the principal balance of this Note, on any payment date,
upon thirty (30) days’ prior written notice to Lender and upon
payment of the Prepayment Premium (as defined below). The
“Prepayment Premium” is that amount which, if invested with the
outstanding principal balance in U.S. Treasury bills, bonds or notes
(each, a “Treasury Security”’) maturing at or nearest the maturity date
of this Note, would return to Lender the discounted present value
[utilizing a discount factor equal to the Reinvestment Rate (as defined
below)] of the stream of payments under this Note. The
“Reinvestment Rate” is the yield on the current coupon U.S. Treasury
Security having a maturity date closest to (before, on or after) the
maturity date of this Note, as reported in the online edition of The
Wall Street Journal) (http://www.wsj.com) or similar source selected
by Lender on the fifth (5) business day preceding the date of payoff
(or if the Prepayment Premium is being calculated in connection with
an Event of Default, on the fifth (5™) business day preceding the date
of acceleration). Borrower acknowledges and agrees that Lender is
making the loan evidenced by this Note in consideration of the receipt
by Lender of all interest and other benefits intended to be conferred
by this Note and if payments of principal are made to Lender prior to
the regularly scheduled due date of such payments, for whatever
reason (whether voluntarily or involuntarily) including, but not
limited to, as a result of or in connection with (a) Lender’s
acceleration of the loan evidenced by this Note on account of an
Event of Default, (b) the exercise of Lender’s rights under “due-on-
sale,” “due-on-encumbrance” or similar provisions in the Loan
Documents, (c¢) any bankruptcy proceeding involving the Borrower or
any security given for Borrower’s obligations to Lender, (d) payment
to Lender by any holder of a subordinate or superior interest in any
such security; or (e) any foreclosure sale under power, execution sale,
judicial order or trustee’s sale of any such security, whether judicial
or non-judicial, Lender will not receive all such interest and other
benefits and may incur additional costs. For these reasons, and to
induce Lender to make the Loan, Borrower expressly waives any
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right to prepay this Note except pursuant to this paragraph and agrees
that all voluntary and involuntary prepayments will be accompanied
by the Prepayment Premium.” The Prepayment Premium shall be
required whether payment is made by Borrower, anyone on behalf of
Borrower, or by the purchaser at any judicial or non-judicial fore-
closure sale or execution sale, and may be included in any bid by
Lender at such sale.

Lender shall have a security interest in, and rights of set-off with
respect to, the checking and other deposit accounts and a security
interest in certain other property of Borrower, as follows: any sums
credited by or due from Lender to Borrower and any property of
Borrower in which Lender has any security interest or which may be
in the possession of Lender may, at any time, be treated or held as
collateral for the payment or performance of Borrower’s obligations
hereunder. Regardless of the adequacy of collateral, Lender may
apply such sums or property or realizations upon any such security
interest against said obligations at any time after occurrence of an
Event of Default.*

Borrower and all other parties liable herefor, whether principal,
guarantor, endorser or otherwise, hereby severally (i) waive demand,
presentment, protest and notice of every kind, and (ii) waive all
recourse to suretyship and guarantorship defenses generally,
including, but not limited to, any extensions of time for payment or
performance which may be granted to Borrower or to any other liable
party, any modifications or amendments to this Note or any
documents securing payment and performance hereof, any act or
omission to act by or on behalf of Lender, any invalidity or
unenforceability of any security, guaranty or endorsement given
herefor, any release of security, whether any such release is
intentional, unintentional or by operation of law, and all other
indulgences of any type which may be granted by Lender to Borrower
or to any other party liable herefor, and (iii) waive any right to
indemnity, contribution, exoneration or reimbursement of any kind by
any other party directly or indirectly liable herefor, whether maker,

" An exception to applicability of the Prepayment Premium is often made
for prepayments resulting from a pay down of the loan with insurance
proceeds after a casualty or with a condemnation award after a taking.

% The references to deposit accounts will apply only to bank-type lenders.
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endorser, guarantor or otherwise, on account of any payment made
hereunder, and (iv) waive any right of subrogation to the rights,
remedies or security of Lender on account of any payment made
hereunder, and (v) agree to pay on demand all costs of collection
and/or enforcement of the indebtedness and other obligations
evidenced hereby, including reasonable attorneys’ and paralegals’
fees and costs.

All installments and sums due hereunder shall be paid to Lender
Bank, N.A., as payee hereof at One Bank Street, Cashland, Maine, or
to such other parties or addresses as Lender may from time to time
designate in writing to Borrower or to other parties liable herefor.
This Note evidences a loan for business and commercial purposes,
and not for personal, family or household purposes and is secured by
a mortgage and security interest in and upon all assets of Borrower.

Borrower and any undersigned guarantors confirm and acknow-
ledge their understanding that, pursuant to 10 M.R.S.A. § 1146, to the
extent applicable, in order to maintain an action against Lender with
respect to a promise, contract or agreement to lend money, extend
credit, forbear from collection of a debt or make any other
accommodation for the repayment of a debt, such promise, contract or
agreement (or some memorandum or note thereof) must be both (a) in
writing and (b) signed by the Lender.

This Note, together with the Loan Agreement and the other Loan
Documents, are intended by the parties as the final, complete and
exclusive statement of the transactions evidenced by the Loan Docu-
ments.” All prior or contemporaneous promises, agreements and
understandings, whether oral or written, are deemed to be superseded
by the Loan Documents, and no party is relying on any promise,
agreement or understanding not set forth in the Loan Documents. This
Note may not be amended or modified except by a written instrument
describing such amendment or modification executed by Lender and
Borrower.

No delay or omission on the part of Lender in exercising any right

47 Use of this clause is prompted by Rogers v. Jackson, 2002 ME 140, 804
A.2d 379 (oral agreement may be barred if not consistent with writing).
When using such a clause, be careful to include all of the relevant loan
and security documents, either specifically or generically.
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hereunder shall operate as a waiver of such right or of any other right
under this Note. No waiver of any right of Lender or any modification
of the terms and conditions of this Note shall be effective unless set
forth in writing and signed by Lender. Further, no forbearance or
waiver by Lender on one occasion shall be construed as a waiver of
any right of Lender on any future occasion.

IN RECOGNITION OF THE HIGHER COSTS AND DELAY
WHICH MAY RESULT FROM A JURY TRIAL, BORROWER
AND LENDER WAIVE ANY RIGHT TO TRIAL BY JURY OF
ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION (A)
ARISING HEREUNDER, OR (B) IN ANY WAY CONNECTED
WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF
BORROWER AND LENDER OR EITHER OF THEM WITH
RESPECT HERETO, IN EACH CASE WHETHER NOW
EXISTING OR HEREAFTER ARISING, AND WHETHER SOUN-
DING IN CONTRACT OR TORT OR OTHERWISE; AND EACH
OF BORROWER AND LENDER FURTHER WAIVES ANY
RIGHT TO CONSOLIDATE ANY SUCH ACTION IN WHICH A
JURY TRIAL HAS BEEN WAIVED WITH ANY OTHER ACTION
IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN
WAIVED; AND EACH OF BORROWER AND LENDER HEREBY
AGREES AND CONSENTS THAT ANY SUCH CLAIM,
DEMAND, ACTION OR CAUSE OF ACTION SHALL BE
DECIDED BY COURT TRIAL WITHOUT A JURY, AND THAT
EITHER BORROWER OR LENDER MAY FILE AN ORIGINAL
COUNTERPART OR A COPY OF THIS PARAGRAPH WITH
ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF
BORROWER AND LENDER TO THE WAIVER OF THEIR
RIGHT TO TRIAL BY JURY. THE PROVISIONS OF THIS PARA-
GRAPH HAVE BEEN FULLY DISCUSSED BY BORROWER
AND LENDER, AND THESE PROVISIONS SHALL NOT BE
SUBJECT TO ANY EXCEPTIONS. NEITHER PARTY HAS
AGREED WITH OR REPRESENTED TO THE OTHER THAT
THE PROVISIONS OF THIS PARAGRAPH WILL NOT BE
FULLY ENFORCED IN ALL INSTANCES. LENDER SHALL BE
BOUND BY THIS PARAGRAPH UPON ITS ACCEPTANCE OF
THIS NOTE.

No invalidity or unenforceability of any portion of this Note shall
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affect the validity or enforceability of the remaining portions hereof.
This Note is intended to take effect as a sealed instrument, and all
rights and obligations hereunder, including matters of construction,
validity and performance, shall be governed by those laws of the State
of Maine that are applicable to agreements that are negotiated,
executed, delivered and performed solely in the State of Maine.

ATTESTING WITNESS: ACME PRODUCTS, INC.*®
By:
Name: Robert T. Principal
Its President

The undersigned acknowledges that this Note is one of the
obligations guaranteed by the undersigned pursuant to the terms of a
Guaranty dated June 1, 2010.%

* This form of signature block is recommended when the borrower is an
entity, not an individual, and the parties intend to create liability in the
maker-entity without also imposing it on the officer-signatory. Other
forms may result in such unwanted personal liability on the signatory’s
part. See Sturdivant v. Hull, 59 Me. 172 (1871) (signature block styled
“John T. Hull, Treas. St. Paul’s Parish” resulted in Hull’s personal
liability on the note). The personal liability of a representative signing a
negotiable note is addressed in 11 M.R.S.A. § 3-1402 (1995). The statue
generally follows agency law in determining whether the principal is
bound. 11 M.R.S.A. § 3-1402(1) (1995). As for the agent, he is not liable
if the signature block unambiguously so indicates and, where such
ambiguity exists, his liability depends on whether the party seeking
recovery is a holder in due course. 11 M.R.S.A. § 3-1402(2) (1995). The
prescription of specific forms of signature found in former Article 3 has
been abandoned, rendering obsolete those cases that were decided with
reference to the forms. See Maine Gas & Appliances, Inc. v. Siegel, 438
A.2d 888 (Me. 1981) (finding individual signatory liable on note under
predecessor to 11 M.R.S.A. § 3-1402, 11 M.R.S.A. § 3-403, repealed by
P.L. 1993, ch. 293, § A-1).

This is not a guaranty and this form presupposes that the guarantor has
signed a separate guaranty agreement. This cross reference to the guaranty
is short and not intended to summarize the terms of the guaranty.
Although it is not required that guarantors sign on the note that they are
guaranteeing, it is helpful if there is any concern that they might later

49
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WITNESS:

Name: Robert T. Principal,

individually

§3-2 Guaranties™

Practice Pointers:

Use a full guaranty form and do not rely on a single
sentence or two to establish a guaranty.

Analyze the relationship of the guarantor to the loan and
consider fraudulent conveyance issues.

Involve all guarantors in the commitment letter and in
any modifications.

§3-2(a) Background and Initial Considerations

A guaranty is a contract by which a party agrees to become liable

for the debts of another.”' The person or entity giving the guaranty is

50
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claim that they did not understand what they were guaranteeing. If the
parties do use this approach, it is recommended that they be consistent
and use it with amendments as well as with the original documents.

The authors use “guaranty” as the noun, “guaranties” as the plural, and
“guarantee” as the verb.

The guaranty must identify with specificity not only the guarantor and
borrower but also the creditor for whose benefit the guaranty is made. In
Unique Logistics International (ATL), Inc. v. The Foreside Group, LLC,
561 F. Supp. 2d 120 (D. Me. 2008), several affiliated companies provided
transportation and customs brokerage services for the Foreside Group.
Foreside Group’s owner gave his personal guaranty of the company’s
payment of the charges for these services. The guaranty only named one
of the affiliates as beneficiary of the guaranty, however, and the other
affiliates were required to engage in further fact-finding to prove the
existence of an arrangement by which the principal agreed to guaranty
Foreside’s debt to them.
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called the “guarantor” or sometimes a “surety,”” and the body of law
that governs the relationship among the guarantor, the lender, the
borrower and any other guarantors is usually referred to as “surety-
ship law.””

Lenders will commonly require personal guaranties from the
owners of a closely-held business, including individual owners and
corporate parents of subsidiaries, and some government loan pro-
grams, such as the Small Business Administration’s 7a loan program,

32 There is a technical difference between a surety and a guarantor, with the
former sharing primary liability with the borrower on the same instru-
ment, and the latter having secondary liability pursuant to a separate
contract (see Black’s Law Dictionary), but the terms are often used
interchangeably and the UCC abolishes the distinction between a surety
and a guarantor. 11 M.R.S.A. § 1-1201(39) (Supp. 2010).

3 General common law principles of suretyship and guaranties apply in
Maine, and are supplemented by the suretyship and accommodation party
sections of the Maine Uniform Commercial Code (11 M.R.S.A. §§ 1-
1201(39) (Supp. 2010), 3-1419 (1995), 3-1605 (1995)). However, Article
3 of the UCC (which is now Article 3-A in Maine) doesn’t generally
apply to guaranties since they rarely meet the requirements for a
negotiable instrument. See Vesta State Bank v. Independent State Bank of
Minnesota, 506 N.W.2d 307, 312 (Minn. 1993), aff’d and rev’'d on other
grounds, 518 N.W.2d 850 (Minn.1994) (Article 3 does not apply to
guaranty because guaranty is not an unconditional promise to pay, is not a
promise to pay a fixed amount of money and is not payable on demand or
at a definite time.) The RESTATEMENT OF SURETYSHIP AND GUARANTY
has sometimes been relied on by the Law Court as a valid statement of the
common law in this area. See John Nagle Co. v. Gokey, 2002 ME 101,
93,799 A. 2d 1225, 1227 ; MP Associates v. Liberty, 2001 ME 22, 4 25,
771 A.2d 1040, 1047. Finally, though this volume doesn’t generally
address the topic of enforcement of loan documents, it should be
mentioned that the UCC does impose obligations on a secured party to
provide certain notices to “secondary obligors,” such as guarantors. See
11 MRS.A. § 9-1611(3)(a) and (b) (Supp. 2009) (parties entitled to
notice include debtor and secondary obligors), and 11 M.R.S.A.
§ 9-1102(28) (Supp. 2009) (definition of “debtor” which may include, for
example, a guarantor that has given collateral to secure the primary
obligor’s debt).
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require that the owners of more than a fixed percentage of the equity
in a business provide a personal guaranty.**

§3-2(a)(1) Suretyship Defenses

Although guarantors of commercial loans are usually people or
entities that have an interest in the borrower’s business, they are
nonetheless not the ones getting the direct financial benefit of the
loan.” Historically, this has led courts to look on the guarantor with
sympathy and they have readily recognized “suretyship defenses” to
the guarantor’s liability.”® These “suretyship defenses” are manifold,
but mostly arise where the creditor (sometimes in cooperation with
the borrower) takes some action that could potentially increase the
guarantor’s risk of liability.”” A guarantor may argue that his
obligation is reduced or eliminated if, for example, a lender impairs
the collateral, extends the time for performance of the loan, modifies
the loan, or releases the borrower without the guarantor’s consent.
Modern courts have generally not supported such arguments absent a
showing of damage to the guarantor.”® The suretyship defenses can be

 See 13 C.F.R. § 120.160 (2010).

55 The guarantor will often obtain an indirect financial benefit, however,
such as where the loan is made to an entity that is wholly-owned by the
guarantor.

The Law Court once characterized individual guarantors as being
“actuated by beneficent motives” to lend their credit to a transaction.
Foster, State Treasurer v. Kerr & Houston, Inc., 133 Me. 389, 179 A.
297,300 (1935).

T A list of The 24 Defenses of the Guarantor is found in 1 Clark & Clark,
THE LAW OF SECURED TRANSACTIONS UNDER THE UNIFORM
COMMERCIAL CODE 9 4.03[3][b] (rev. ed., A.S. Pratt & Sons 2010).

The traditional view was that the guarantor was relieved of liability
without need to prove harm from the creditor action if there was a change
to the obligation being guaranteed without the guarantor’s consent, but the
modern authority is more inclined to confine the discharge to the extent
the guarantor suffers loss. See RESTATEMENT (THIRD) OF SURETYSHIP
AND GUARANTY §§ 40 and 41 (1996) (guarantor is discharged by exten-
sion of time or loan modification only to extent it suffers loss). Even the
older Maine cases have tended to require harm to the guarantor in order to
effect his discharge. Gillighan v. Boardman, 29 Me. 79, 82 (1848) (“a
guarantor is not discharged by proof of negligence and laches, when it
appears, that he has not thereby suffered any loss or injury.”)
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waived and a commercial lender’s guaranty ought to include waiver
language such as is found in the form of guaranty at the end of this
section.” Abbreviated, one-line guaranties are unlikely to include

% The RESTATEMENT (THIRD) OF SURETYSHIP AND GUARANTY § 48
authorizes waiver of most suretyship defenses and suggests a short hand
means of doing this. See RESTATEMENT (THIRD) OF SURETYSHIP AND
GUARANTY § 48(1) and illustration 3 (1996) (waiver of defenses accom-
plished by statement that guarantor “waives all suretyship defenses”). The
Maine cases have not considered the Restatement approach, but have
given effect to some waivers of guarantor defenses. In Bumila v. Keiser
Homes of Maine, Inc., 1997 ME 139, 696 A.2d 1091, a loan was made to
a company by a trust but was evidenced by a note payable to one of the
individuals serving as trustees of the trust. The company’s obligations
under the note to the individual were guarantied by third parties. After the
closing, the mistake in identity of the note payee was corrected by the
company signing a substitute note in favor of the trust. /d. at 1093. The
guarantors’ consent was never sought for the correction and they argued
that the substitution of the note resulted in discharge of their guaranty
obligations. The Law Court disagreed, focusing on language in the guar-
anties by which the guarantors waived notice of loans made, loan exten-
sions and loan modifications and agreed to “the provisions of the notes
and/or other papers evidencing the obligations [thereby] guaranteed.” Id.
at 1094. The guaranty agreement did not expressly cover note substitu-
tions, but revealed that the guarantors intended to grant the borrower and
lender great latitude in conducting their transaction and that extending the
guaranties to the trust note was consistent with that intent. The court went
on to observe that the guarantors were not harmed by the substitution and
could not cry foul on that basis. Thus, the case indicates the Law Court’s
readiness to take a broad view of party intent and to give effect to waivers
in arm’s length commercial guaranties, and confirms its historic resistance
to relieving a guarantor who has not been harmed by a change in contract
terms. See, also, Ford Motor Credit Co. v. Moore, 663 A.2d 30 (Me.
1995) (giving effect to waiver of defenses by guarantor arising from
cessation of prime obligor’s liability). However, older cases where no
waiver of defenses is included in the relevant instrument took a stricter
view. Lime Rock Bank v. Mallett, 34 Me. 547, 549 (1852) (where creditor
extends time for payment of principal loan without consent of surety,
surety is discharged without proof of prejudice or damage, even where
surety agreed to earlier extensions). Despite the modern trend toward
relieving only the guarantor who is actually harmed, the better practice is
still to involve the guarantor in any changes to the guaranteed obligation.
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adequate waivers, and it is primarily for this reason that a commercial
lender should require a full, separate guarantee from the guarantor.

§3-2(a)(2) Separate Nature of Guaranty Contract

The guaranty contract is separate from the one by which the
primary debt is established (usually the promissory note)” and can be
enforced by a separate cause of action.®’ An implication of this rule is
that a lender will be entitled to attachment and other relief against a
guarantor without discounting for the value of the collateral provided
by the borrower, since the borrower collateral secures only the
borrower’s separate obligation.®” Likewise, where several co-guaran-
tors are jointly and severally liable, attachment may be granted in the
full amount of the likely recovery from each of them.”

§3-2(a)(3) Guaranties of Collection and Payment

Although in rare instances the guarantor provides a “guaranty of
collection,” under which a lender first has to pursue the borrower and
exhaust its collateral before enforcing the guaranty, the standard in
commercial loans is the “guaranty of payment.”® The guaranty of

' Fleet Bank v. Harriman, 1998 ME 275, § 5, 721 A.2d 658, 660 and cases
cited therein.

' Top Line Distributors v. Spickler, 525 A.2d 1039 (Me. 1987). Spickler
held that that suit could be brought against the guarantor without joining
the primary obligor in the action. /d. at 1040.

2 Casco Northern Bank, N.A. v. Moore, 583 A.2d 697, 698 (Me. 1990).
Similarly, in assessing the value of a lender’s security interest in its
borrower’s assets for purposes of determining the amount of permissible
pre-judgment attachment, a loan guaranty made in favor of the lender by
the borrower’s principal should not be valued as part of the security, since
it is not an asset of the borrower. Citizens Bank New Hampshire v. Acadia
Group, Inc., 2001 ME 41, § 8, 766 A.2d 1021, 1023.

8 Chase Commercial Corp. v. Hamilton & Son, 473 A.2d 1281, 1284 (Me.

1984).

Where a guaranty doesn’t address whether it is one of collection or

payment, the common law rule is that it is the latter. RESTATEMENT

(THIRD) OF SURETYSHIP AND GUARANTY §§ 50 and 51 (1996). Some

formulae have been devised for determining when the creditor holding a

guaranty of collection has satisfied its obligation to exhaust remedies

against the borrower and collateral. 11 M.R.S.A. § 3-1419(4) (1995)

(applicable to suretyship arrangements governed by the UCC);
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payment allows the lender to pursue the guarantor immediately upon
default. A commercial lender will want this immediate right to pro-
ceed against the guarantor upon default in the primary obligation and
so the guaranty should be explicit about its character as a payment
guaranty, which will usually be done by saying outright that “this is a
guaranty of payment and not of collection.”®

§3-2(a)(4) Subrogation and Contribution

In addition to the relationships of lender and borrower and of
lender and guarantor that arise from the use of a guaranty, there are
others: First, the borrower will have an obligation to reimburse the
guarantor if the latter is required to pay the borrower’s debt and,
similarly, if there are multiple guarantors, they will have rights of
contribution among one another if any of them pays more than his fair
share.®® Furthermore, the guarantor that pays the borrower’s debt will
be “subrogated” to the lender’s rights against the borrower, meaning
that it will inherit the lender’s rights against the borrower to the extent
of its payment, although such rights may not vest until the debt is paid
in full.*” The lender will want to limit the guarantor’s exercise of

RESTATEMENT (THIRD) OF SURETYSHIP AND GUARANTY § 15(b) (1996).

In the case of a guaranty not governed by the UCC, the First Circuit Court

of Appeals, applying Maine law, has held that the reduction to cash of

collateral from the primary obligor constituted exhaustion of remedies
against the primary obligor, entitling the lender to proceed against the
surety. Depositors Trust Co. v. Slobusky, 692 F.2d 205, 209 (1st Cir.

1982).

The form of guaranty in §3-2(e) addresse